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The examination is being carried out on the following application documents: 

Description. Pages 

1-35 as originally filed 

Claims. Numbers 

1-23 as originally filed 
Drawings. Sheets 

1 /7-7/7 as originally filed 



1 . Reference is made to the following documents: 

. D1 : US-A-2004/0030329 
D2: US-A-5 370 645 
D3: US-A-2003/01 44655 
D4: US-B-6 171 304 

2. The present application does not meet the requirements of Article 84 EPC, the 
reasons being as follows: 

Claims 1, 8, 12, 17, 19 and 22 have been drafted as separate independent apparatus 
claims. Under Article 84 EPC in combination with Rule 29(2) EPC an application may 
contain more than one independent claim in a particular category only if the subject- 
matter claimed falls within one or more of the exceptional situations set out in 
paragraphs (a), (b) or (c) of Rule 29(2) EPC. This is not the case in the present 
application because claims 1 , 8, 1 2, 1 7, 1 9 and 22 merely try to describe in different 
words the same subject-matter. 

If the procedure should be continued, the applicant is requested to file an amended 
set of claims which complies with Rule 29(2) EPC. Failure to do so, or to submit 
convincing arguments as to why the current set of claims does in fact comply with . 
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these provisions, will lead to refusal of the application under Article 97(1) EPC. 

3. The present application does not meet the requirements of Article 52(1 ) EPC, 

because the subject-matter of claims 1-4, 7-13, 16, 17 and 18 is not new in the sense 
of Article 54(1 ) and (2) EPC, for the following reasons: 

3.1 Document D1 discloses all the features defined in independent claim 1 : 

A control system for use with an electrosurgical generator that delivers electrosurgical 
energy to tissue, the control system comprising a control module including at least 
one processor (D1 : Fig. 1, (4, 8); Par. [0001]; Par. [0031], lines 1-3 and Par. [0032]), 
said at least one processor executing an algorithm comprising the steps of: 

- determining a sensed voltage value corresponding to a sensed voltage signal output 
by the electrosurgical generator (D1 : Fig. 1 , (2); Par. [0031], lines 3-4; Par. [0032], 
lines 1-4); 

- determining a sensed current value corresponding to a sensed current signal output 
by the electrosurgical generator (D1 : Fig. 1 , (3); Par. [0031], lines 3-4; Par. [0032], 
lines 4-5); 

- determining phase information corresponding to a phase shift between the at least 
one voltage signal and at least one current signal (D1 : Par. [0032], lines 9-1 0); and 

- determining a characteristic related to the electrosurgical energy delivered to the 
tissue using the phase information, the sensed voltage and the sensed current (D1 : 
Par. [0032], lines 5-10). 

3.2 Document D2 discloses all the features defined in independent claim 8: 

A control system for use with an electrosurgical generator that delivers electrosurgical 
energy to tissue (D2: Col. 1 , lines 6-1 3), the control system comprising a control 
module including at least one processor (D2: Fig. 1, (20); Col. 7, lines 40-45), said at 
least one processor executing an algorithm comprising the steps of: 

- determining a sensed voltage value corresponding to a sensed voltage signal output 
by the electrosurgical generator (D2: Col. 8, lines 1-3) 

- determining a sensed current value corresponding to a sensed current signal output 
by the electrosurgical generator (D2: CoL 8, lines 1-3); 
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- determining impedance information corresponding to impedance of at least one 
energy-carrying component (D2: Col. 6, lines 66-68; Col. 7, lines 1-7 and Col. 8, lines 
5-9); and 

- determining a characteristic related to the electrosurgical energy delivered to the 
tissue using the impedance information, the sensed voltage and the sensed current 
(D2: Col. 8, lines 16-24 and Col. 1 1 , lines 20-33). 

3.3 The objection raised in respect of independent claim 1 (see item 3.1 ) applies mutatis 
mutandis to independent claim 12 which is thus not allowable under Article 52(1) 
EPC for lack of novelty of its subject-matter, Article. 54(2) EPC. 



3.4 Moreover, the subject-matter of independent claim 1 7 lacks novelty (Art. 54(2) EPC) 
in view of the quotations mentioned under item 3.1 and since the apparatus disclosed 
in document D1 is provided with means for modulating the electrosurgical energy 
delivered to the patient in response to the electrosurgical energy value determined 
using the sensed voltage, the sensed current and the phase difference (see D1 : Fig. 

1 , (5, 6, 7) and Pars. [0033], [0034] and [0035]). 

3.5 Furthermore, the subject-matter of dependent claims 2-4, 7, 9, 1 0, 1 1 , 1 3, 1 6 and 

1 8 lacks novelty (Article 54 EPC) since the following supplementary features are also 
disclosed in D1 : 

- Claims 2, 3, 4, 13 and 18; see D1 : Par. [0051]. Regarding claims 2, 13 
and 18, it is considered that the impedance of the energy carrying 
elements constituting the electrosurgical system is a part of the total 
load impedance continuously measured by the impedance sensor [D1 : 
Par. [0051], lines 6-8]. Moreover, the impedance of the energy carrying 
elements necessarily has inductive, capacitive and resistive 
components (claim 3). Regarding claim 4, it is considered that the load 
impedance sensor [D1 : Par. [0051], lines 6-8] is necessarily provided 
with means for storing information. 

- Claims 7 and 16; see D1 : Fig. 1 , (5, 6); Pars. [0033], [0034] and 
[0035]. 
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- Claim 9; see D2: Col. 6, lines 66-68 and Col. 7, lines 1-7. 



- Claim 10; see [D2; Col. i 1 , lines 20-33] regarding impedance . 
information obtained via stored information accessible to the processor. 



- Claim 1 1 ; see D2: Col. 8, lines 16-24 and Col. 1 1 , lines 20-33. 



4. The present application does not meet the requirements of Article 52(1 ) EPC, 
because the subject-matter of independent claims 19 and 22 does not involve an 
inventive step in the sense of Article 56 EPC, the reasons being as follows: 

4.1 Independent claim 1 9 lacks an inventive step (Art. 56 EPC) over the disclosure of 
document D1 (see [D1 : Par. [0001], [0033] and [0034]] regarding the method for 
adjusting the output power of an electrosurgical system connected to an external 
device; [D1 : Par. [0032] and Par. [0051], lines 6-8] regarding the impedance, voltage, 
current and phase factors) combined with that of document D3 (see [D3: Fig. 3; Par. 
[0002]; Par. [001 0]; Par. [0031 J, lines 1 -9 arid 1 3-1 6; Par. [0035], lines 1 -3; Par. 
[0036], lines 1-3 and Par. [0038], lines 1-3] regarding power loss determination using 
at least one of the impedance, voltage, current and phase factors and [D3: Par. 
[0038], lines 1-15] regarding the modulation of the power output of the electrosurgical 
system in response to power loss determination). 

4.2 Additionally, the subject-matter of independent claim 22 does not involve an inventive 
activity (Article 56 EPC) in view of a combination of documents D3 and D1 or D2. 

In particular, document D3, which is considered as being the closest prior art, 
discloses an electrosurgical system comprising: 

- a generator (D3: Figs. 1-3, (1 1 ) and Par. [0021], lines 1 -4); 

- a therapeutic device connected to the generator and comprising an electrode 
(D3: Fig. 3, (53); Fig. 5, (72) and Par. [0040], lines 1-3 and 8-10); 

- a current sensor configured to measure the output current of the generator (D3: 
Fig. 3, (57) and Par. [0031 J, lines 1-9); 

- a microprocessor connected to the current sensor that calculates one or more 
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parameters of an eiectrosurgical energy (D3: Fig. 3, (15) and Par. [0032], lines 9- 

- a conduit for transmitting eiectrosurgical energy (D3: Fig. 5, (76) and Par. 
[0040], lines 8-20); and 

- said conduit including an encoded rating relating to a loss of energy from the 
conduit and being communicated to an input of the generator (D3: Par. [0032], 
lines 1-9 and Par. [0037], lines 3-9) wherein the generator outputs a 
compensated signal attributable to the energy loss from the conduit (D3: Par. 
[0038], lines 1-15). 

The apparatus defined in claim 22 differs from the device disclosed in document D3 
in that the eiectrosurgical energy parameters are calculated using current- impedance 
values instead of current-voltage values (see D3: see Par. [0031], lines 1-9 and 13- 
16). However, in electric circuits, use of current-voltage measurements and use of 
current-impedance measurements in order to calculate power values are two 
equivalent possibilities generally known in the art. Moreover, documents D1 and D2 
disclose in the same context, impedance sensors enabling load impedance 
measurements (see [D1 : Par. [0051 ], lines 6-8] or [D2: Col. 8, lines 5-9]). Therefore, 
the inclusion of an impedance sensor into the apparatus disclosed in document D3 
does not involve any inventive activity (Art. 56 EPC). 

As a consequence, claim 22 is not allowable under Article 52(1 ) EPC for lack of 
inventive step of its subject-matter. 

5. The supplementary features of dependent claims 5, 6, 14, 15, 20, 21 and 23 are also 
known from the prior art and do not add anything of inventive significance (Article 56 
EPC) to the subject-matter of the independent claims they refer to, in view of a 
combination of: 

- D1 and D4 as regards claims 5, 6, 14, 15 and 21 ; see D4: Col. 9, lines 18- 

35. Use of Fourier transform in order to determine phase angles is considered to 
be generally known in the art. 

- D1 and D3 as regards claim 20; see D1 : Par. [0032], lines 9-10. 
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- D3 and (D1 or D2) as regards claim 23; see D3: Par. [0027], lines 5-8. 

6. If the applicant intends to file a new set of claims, he is requested to take into 
consideration the following remarks: 

6.1 Documents D1 , D2 and D3, which appear to represent the most relevant prior art, 
should be acknowledged in the description (Rule 27(1 )(b) EPC). 

6.2 The applicant is requested to take into account the requirements of Article 84 EPC 
in combination with Rule 29 EPC and in particular Rule 29(1) and Rule 29(2) EPC. 

6.3 Any independent claim should be filed in the two-part form, as required by rule 
29(1) EPC. If the applicant is of the opinion that a two-part form would be 
inappropriate, he is invited to provide reasons in his reply. In addition, the applicant 
should ensure that it is clear from the description which features of the subject-matter 
of claim 1 are known from documents D1 , D2 and D3 (see Guidelines, C-lll, 2.3.b). 

6i4 Furthermore, according to Rule 29(2) EPC, only a single independent ciaim of 
anyone category is admissible. 

6.5 The features of the claims should be provided with reference signs placed in 
parentheses to increase the intelligibility of the claims (Rule 29(7) EPC). 

6.6 The vague and imprecise statements appearing in the description of the present 
application (see "incorporated by herein by reference" on page 14, fine 21 and page 
35, last paragraph) imply that the subject-matter for which protection is sought may 
be'different to that defined by the claims, thereby resulting in lack of clarity of the 
claims (Article 84 EPC) when used to interpret them (see the Guidelines, C.lll, 4.3.a). 
Said statements should therefore be amended to remove this inconsistency. 



6.7 On pages 1 4 and 1 5 the serial number of the patent application should be 

replaced by the corresponding publication number. However, the serial number 
should be retained in parentheses after the publication number. 
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6.8 When filing amended claims the applicant should at the same time bring the 

description into conformity with the amended claims. Care should be taken during 
revision, especially of the introductory portion and any statements of problem or 
advantage, not to add subject-matter which extends beyond the content of the 
application as originally filed (Article 1 23(2) EPC). 

7. In order to facilitate the examination of the conformity of the amended application 
with the requirements of Article 123(2) EPC, the applicant should clearly identify 
the amendments carried out, irrespective of whether they concern amendments 
by addition, replacement or deletion, and to indicate the passages of the 
application as filed on which these amendments are based (see Guidelines E-ll, 

1). 

If the applicant regards it as appropriate these indications could be submitted in 
handwritten form on a copy of the relevant parts of the application as filed. 
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